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Summary of the Briefs
Planned Barrenhood's first argument, p. 17-18 of this document: Banned Parenthood’s first brief claims
that two UNDISPUTED facts make the Heartbeat Law so obviously unconstitutional that no trial is needed:
(1) Ultrasound can detect a heartbeat by the time a woman even knows if she is pregnant. As the Iowa
Supreme Court said, “Most women do not discover a pregnancy until at least five weeks after their last
menstrual period. Other women cannot discover a pregnancy until later due to their contraception masking the
symptoms of pregnancy.” And
(2) a baby that young can't live outside the womb - the baby isn't “viable” (Roe had said states can restrict
abortion only after “viability”).
Courts say “summary judgment” is appropriate when “the record reveals a conflict concerning only the
legal consequences of undisputed facts.”
p. 21: the Iowa Supreme Court said a 72 hour delay in getting an abortion was unconstitutional; so
certainly the Court would consider it unconstitutional to ban abortions altogether! The Court also said that the
right to murder your very own baby "goes to the very heart of what it means to be free".
Prolife Response: p. 26 shows the text of the law. It says an abortionist has to do an abdominal
ultrasound, not transvaginal.
The “72 hour ruling”, July 2018, overturned Iowa's 20-week abortion ban, declaring FOR THE FIRST
TIME that abortion is a "fundamental right", which requires regulations to be "narrowly tailored" to serve a
"compelling government interest". (Background: Roe had declared abortion a "fundamental right", but Casey,
in 1992 abandoned that level of scrutiny
P. 27: the prolife attorney doesn't dispute that six-week embryos are not “viable” (able to live outside the
womb), but that is irrelevant. Because in the “72 hour ruling” the Iowa Court completely ignored viability as
being a standard for Iowa babies.
(Continued on page 42)
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p. 28 An abdominal ultrasound can't detect a heartbeat unto 7-9 weeks or even later, as Dr. Franco's
affidavit shows. PP says this law will ban most abortions; we disagree.
We disagree that one in 4 pregnancies are unintended or complicated. We disagree that our law
"knowingly endangers women" or is "inhumane". It is not inhumane to women to save the lives of baby
women, or to save moms from later regret.
P. 30, besides, the facts cited by the Iowa Court are based on the limited facts presented in that case,
and must not be assumed to be "an unchallengable creed that must be acknowledged as established
forever after." Besides, the facts in this case are different from the facts in that case.
p. 31: the U.S. Supreme Court, in Casey, rejected Roe's ruling that abortion is a "fundamental right",
scaling scrutiny down to deciding if a restriction is merely an "undue burden". But the Iowa Court, this
summer, rejected the U.S. Supreme Court's rejection, and declared abortion still a "fundamental right".
But the Court at the same time rejected Roe's "viability" standard, which had been part of Casey's
"undue burden" standard. The prolife attorney writes, “In that ruling, the Iowa Supreme Court rejected
the federal undue-burden standard established in Planned Parenthood of Southeastern Pennsylvania v.
Casey, 505 U.S. 833 (1992). Instead, the Iowa Supreme Court established a naked undamental right to
abortion under Iowa law, to be evaluated using the strict scrutiny standard.”
p. 32: "Strict scrutiny" doesn't prohibit any regulation of a fundamental right, but presupposes
regulation, only requiring that it reach as purpose with as little disruption as possible.
That same "72 hour ruling" said "the state has a compelling interest in promoting potential life." In
fact, the Court specifically said "the state may enact previability abortion restrictions in furtherance of its
interest in promoting potential life."
p. 33: Iowa law already protects previability babies: Iowa Code 144A.6 says if a pregnant woman is
dying, her declaration that she doesn't want to remain on life support "shall not be in effect so long as the
fetus could develop to the point of live birth with continued application of life-sustaining procedures."
When tissue is given from a stillborn baby to help another, the tissue is defined in Iowa law as from
a human being. Another Iowa law makes it a felony to injure an unborn baby.
p. 35, interesting history of Iowa laws against abortion, and their enforcement by courts, until Roe.
p. 37-38 Our law is as "narrowly tailored" as laws measuring when someone is dead; when a
heartbeat cessation is measured. P. 39: "A definition of death necessarily constitutes a definition of life."
p. 39 This law does not stop ANY abortion but only requires women to learn quickly whether they
are pregnant and to act before there is a detectable heartbeat. The time from detecting pregnancy to
detecting a heartbeat can give a woman 4-7 weeks to act.
Banned Parenthood's final brief, November 9:
Well, the prolifers admit that the ban applies pre-viability. It is irrelevant whether women have an
opportunity to murder their babies before a heartbeat is detected; there can be no ban pre-viability. [But
BP does not address the prolife argument that the Iowa Court rejected viability as a limit.]
P. 5 The fact that an abdominal ultrasound can't detect a heartbeat until 7-9 weeks is irrelevant
because doctors using their best judgment may use a transvaginal ultrasound which detects at 6 weeks.
p. 6 98% of women are more than 6 weeks when they detect their pregnancy. save their money, schedule
an appointment, and get to the murder mill.
P. 6 the facts asserted in the "72 hour ruling" can't be so lightly dismissed. The Court has elsewhere
said "where a particular issure or fact is litigated and decided, the judgment estops both parties from
later litigating the same issue. ...once an issue has been resolved, there is no further fact-finding function
to be performed."
Besides, the lack of a detectable heartbeat doesn't always mean there is a baby that can be legally
murdered; it may merely indicate that there is no baby, because the baby miscarried. Therefore, many
women would rather wait until a heartbeat is detectable before having an abortion, just to be sure there is
still a baby there to murder. It makes no sense to pay for a murder when there is no one to murder.
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P. 7: “Thus, based on facts not SERIOUSLY in dispute, the Ban would virtually eliminate safe, legal
pre-viability” murder in Iowa.
p. 8 PB Yes, the Iowa ruling said Iowa had a compelling interest in promoting potential life, but that
was limited to giving information; it was too much intrusion on the right to murder, to ban murder for a
whole 72 hours.
P. 9 Well, maybe the 72 Hour Ruling didn't mention viability directly, but it relied on Roe and Casey,
which said viability is where a baby can live without “essentially conscripting the woman as an involuntary
surrogate”. The Ruling “does not discuss the significance of viability explicitly...only because the law
challenged in that case...did not ban pre-viability abortion.”

You Be the Judge!
Put yourself in the judge’s shoes. After hearing all these arguments, and supposing you were too stupid
to recognize that we are talking about murdering baby humans from fertilization, how would YOU
rule? This is Dave Leach’s rating of the strength of the arguments, as viewed through dumb-colored
glasses. (Actually, the prolife attorney, Mr. Cannon, never declares that unborn babies are
humans/persons from conception, and judges are not supposed to rule on arguments not brought by
either party to a case.)
VIABILITY. I think Banned Parenthood's argument is strong, that the U.S. Supreme Court may permit
"narrowly tailored" or "the minimum necessary" restrictions on abortion before "viability" but not an
outright ban.
The prolife response is that maybe the U.S. Supreme Court doesn't permit a ban before viability, but the
Iowa Supreme Court, this summer, while overturning Iowa's abortion ban after 20 weeks, didn't even
mention viability; therefore viability is not a legal standard in Iowa.
That is an "argument from silence", since the Court did not directly say viability no longer mattered;
and I think BP disposed of the defense by pointing out that the obvious reason the Iowa Court didn't
mention viability, was because a previability ban was not the subject of the ruling.
TIME TO MURDER BETWEEN ESTABLISHING PREGNANCY AND ESTABLISHING
HEARTBEAT? I think "the jury is still out" on this. PB quotes the Iowa Supreme Court saying most
women don't know they are pregnant until at least 5 weeks, and many don't know till later.
Prolifers respond that the law will motivate women to find out earlier, and tests are pretty effective after
only 3 weeks.
But PB points out that if the test is negative, that may indicate a miscarriage - there is no baby to
murder - not necessarily that the baby is still there so without a heartbeat the baby may still be legally
murdered. So women prefer to wait until there is a detectable heartbeat before murdering their very own
baby, just to make sure they aren't paying for an "abortion" of an empty womb. There is no prolife response
to this point.
But PB's point was refuted, that an abortionist might "in his best medical judgment" prefer a
transvaginal ultrasound, which detects at 6 weeks, rather than the abdominal ultrasound specified in the law
which detects at 7-9 weeks, so the law bans all abortions after 6 weeks. The point wasn't refuted in the
briefs, but in oral arguments at the hearing, the prolife attorney pointed out that according to the plain text
of the law, a heartbeat detected at 6 weeks by a transvaginal ultrasound does NOT trigger the abortion ban;
only the abdominal ultrasound does.
Unresolved - unaddressed - was PB's point that a doctor may choose to substitute a different ultrasound
for the one specified in Iowa law. The prolife attorney didn't address that. Really? Can a doctor do that?
But between these lines I see an opportunity for murderers that wasn't brought up either: a baby killer could
use his transvaginal ultrasound to detect a heartbeat at 6 weeks, to assure mom that there is a real human

44
being inside her just ripe for murdering, and then use the abdominal ultrasound which wouldn't detect the
heartbeat yet, to assure mom that murder is still legal!
PB’s complaint that a baby killer would PREFER to use a transvaginal ultrasound because his “best
medical judgment” trumps the law defies belief for two reasons: first because to the extent doctors can get
away with ignoring law when that is their “best medical judgment”, then doctors are above every law.
Second because we are supposed to believe a baby killer would CHOOSE a measure that would eliminate
90% of his business?! C’mon!
But PB points out that if any ban on previability murder is "unconstitutional" altogether, it is irrelevant
how much opportunity to murder remains before the ban kicks in. The length of the opportunity may be
disputed, but it is not a "material" dispute - it is not a fact relevant to whether the Heartbeat Law has any
chance of being "constitutional".
This is a strong argument. Logically, to the extent there can be no ban on previability murder, there can
be no limit to murdering all unborn babies with heartbeats.
HARM TO WOMEN. The prolifer attorney said We disagree that one in 4 pregnancies are unintended
or complicated. We disagree that our law “knowingly endangers women” or is “inhumane”. It is not
inhumane to women to save the lives of baby women, or to save moms from later regret.
These are disputed facts, and “summary judgment” is inappropriate, courts say, when the facts are
disputed which affect how the law should be decided. But are these facts relevant to whether the Heartbeat
Law is “constutional” in the warped view of the U.S. Supreme Court? PB says they are not relevant, yet PB
asserted them with all the enthusiasm of someone who thought they were.
This point was not made, but I think the point COULD be made that the whole premise of Roe, 1973,
and Casey, 1992, was that abortion is a “fundamental right” that women need to have for their own benefit.
But what if the facts show murdering your very own baby doesn’t benefit anybody? Does the Constitution
protect a right to terrorize others in a way that terrorizes yourself nearly as much?
ABORTION: A FUNDAMENTAL RIGHT? SERIOUSLY? The prolife attorney pointed out that the
“72 hour ruling”, July 2018, overturned Iowa's 20-week abortion ban, declaring FOR THE FIRST TIME
that abortion is a “fundamental right”. He further noted that the Iowa Court, in so declaring, defied the U.S.
Supreme Court!
Here’s how he said it: “In that ruling, the Iowa Supreme Court rejected the federal undue-burden
standard established in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992).
Instead, the Iowa Supreme Court established a naked fundamental right to abortion under Iowa law, to be
evaluated using the strict scrutiny standard.”
This is like deer hunters wearing bright orange to alert other hunters, which the deer don’t notice
because deer are colorblind. The lawyer’s language is a polite accusation that the Iowa Supreme Court has
no authority to declare abortion a “fundamental right” in defiance of the U.S. Supreme Court which had
backed down from its own defiance of all U.S. historical legal precedent - but average readers may not
notice for two reasons:
(1) first, because average readers are beside themselves, observing courts, to find any limit at all to what
any judge may do; and
(2) the prolife lawyer didn’t develop his assault on the Iowa Court’s usurpation. For example, neither in
his brief, nor in his subsequent oral argument, did he explicitly challenge PB’s claim that the Heartbeat
Law must survive “strict scrutiny” analysis, but the opposite: he very scrupulously argued that the law
should stand because it DOES meet that standard.
See how polite the prolife attorney was? He didn’t say “the Iowa Supreme Court violated U.S. Supreme
Court precedent”. He merely said “the Iowa Supreme Court rejected the federal...standard”. But as if in
repentance for being too polite, he added not just that “the Iowa Supreme Court established a fundamental
right to abortion”, but “the Iowa Supreme Court established a naked fundamental right to abortion...”!
The prolife attorney is absolutely right, that Casey scaled back from regarding abortion as a
“fundamental right”. Here’s how Justice Scalia documented the fact:
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“We have since rejected Roe' s holding that regulations of abortion must be narrowly tailored to serve
a compelling state interest, see Planned Parenthood v. Casey, 505 U.S., at 876,....-and thus, by logical
implication, Roe' s holding that the right to abort an unborn child is a ‘fundamental right.’ ” Justice Scalia’s
dissent in Lawrence v. Texas 539 U.S. 558, 595, 123 S. Ct. 2472, 2493 (U.S., 2003).
For these reasons, I am surprised at the absence of any clear prolife challenge to baby murder being
a “fundamental right”, restrictions of which must survive “strict scrutiny”.
However important it may be to insist on correct terminology, though, the effect may not be dramatic,
because of another, more recent U.S. Supreme Court abortion case mentioned in PB’s first brief, p. 22 in this
document. Whole Woman’s Health v. Hellerstedt, 579 U.S. ___ (2016). BP acknowledges that Hellerstedt is
a “less protective” standard than what the Iowa court this summer created. That should be enough basis for
prolifers to object.
But Hellerstedt utterly confused the historical distinctions between court standards for whether a law
infringes too much on our constitutional rights.
[Explanation of terms: before 1973, “fundamental rights” did not include the right to murder your very
own baby. They included things like free speech, freedom of religion, the right to vote, the right to life and
liberty, etc.
[The 14th Amendment, in order to outlaw the slavery that southern states loved, gave federal courts
jurisdiction to overturn state laws that violated fundamental rights. The court standared is called “strict
scrutiny”. A law that restricts any fundamental right must be “narrowly tailored” to reach its goal by the least
restrictive means possible, and its goal must be a “compelling government interest”, and there has to be
evidence that it really does benefit the government, and that the law really would achieve that benefit, and
that there is no less restrictive way to achieve it.
[Rights that are not “fundamental” might include a right to go to college or to own a dog. They can
also be overturned by federal courts, by authority of the 14th Amendment, if they do not give everyone “equal
protection of the laws”. But the court standard is only that there must be a “reasonable basis” for the laws.
[“Undue Burden” was a brand new standared created by Casey, 1992, especially for abortion cases.
It floats somewhere between the two standards, and Hellerstedt pulled it up closer to “strict scrutiny”.
According to Justice Thomas this floating standard is exclusively for abortion cases. A floating standard of
course makes precedent a thing of wax in the nimble fingers of a judge, making what is “legal” unpredictable
for the rest of us, as Thomas, in the following quote, points out.]
The majority opinion doesn’t include the phrases “fundamental right”, “strict scrutiny”, or “narrowly
tailored”, in connection with abortion, yet as dissents explain,
“This case also underscores the Court’s increasingly common practice of invoking a given
level of scrutiny—here, the abortion-specific undue burden standard—while applying a different
standard of review entirely. What-ever scrutiny the majority applies to Texas’ law, it bears little
resemblance to the undue-burden test the Court articulated in Planned Parenthood of Southeastern
Pa. v. Casey, 505 U. S. 833 (1992) , and its successors. Instead, the majority eviscerates important
features of that test to return to a regime like the one that Casey repudiated.
“Ultimately, this case shows why the Court never should have bent the rules for favored rights
in the first place. Our law is now so riddled with special exceptions for special rights that our decisions
deliver neither predict-ability nor the promise of a judiciary bound by the rule of law....even if a law
imposes no ‘substantial obstacle’ to women’s access to abortions, the law now must have more than
a ‘reasonabl[e] relat[ion] to . . . a legitimate state interest.’....These precepts are nowhere to be found
in Casey or its successors, and transform the undue-burden test to something much more akin to strict
scrutiny.” (Dissent by Justice Thomas)
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Notes on the December 7 Hearing
(where both lawyers took turns arguing before the judge while the judge asked questions) by Dave Leach
The baby killer lawyer argued first.
She said it is an undisputed fact that 6-week-old babies can’t live outside their womb, [they aren’t
“viable”], and it is the law that there can be no ban on previability murder. Therefore there is no need for a
trial to regurgitate what everyone already knows. The judge should rule the Heartbeat Law invalid today.
She said the law bans murders before anyone can even be sure there is someone to murder. And long
before “viability”.
The prolife lawyer took his turn. He said “summary judgment” (a judge ruling without bothering with a
trial) is inappropriate when the facts upon which the case hinges are disputed; a trial is needed to cross
examine expert witnesses to establish facts. And the Planned Barrenhood briefs assert 45 facts, half of
which are disputed.
For example, that 6-week babies can’t be murdered. Sure they can! Why, the type of ultrasound
specified in the law only begins to detect heartbeats at 7 weeks, and often fails even after 9 weeks!
Judge Romano asked for clarification of the timeline of ultrasound heartbeat detection. Mr. Cannon
explained how careless terminology makes detection seem a week earlier than it is. For example, “a baby at
six weeks” means a baby after six full weeks have passed, but “a baby in his sixth week” means a baby
after five full weeks have passed and a fraction of the sixth week. To say a heartbeat may be detected “at
six weeks” means a heartbeat MIGHT be detected in the seventh.
Mr. Cannon said a heartbeat is evidence of a living child.
Judge Romano asked if there is any support for that rhetoric?
Mr. Cannon answered that no law is needed to tell people that a baby with a heartbeat is a person. That
is a determination that legislatures must be free to make. [I wish I had a transcript to tell me Cannon’s exect
words on this point. He seemed to mean that determining that babies with heartbeats is something obvious
to people, yet intuitive rather than objective.]
Cannon said the law does not ban one single murder: to tell mothers they need to murder their babies
earlier is not to tell them they can’t murder their babies. (Or words to that effect.)
Cannon said mothers have time to find out when there is a baby to murder, and then to do the deed. He
said pregnancy tests are accurate “at 4 weeks”, meaning beginning in the 5th. And even in the 7th week it is
rare to detect a heartbeat. Only 23% of heartbeats are detected even in the 9th week, and 56% in the 10th.
So all pregnant women have three weeks to murder after they find someone to murder, and half have six
weeks.
Cannon said “viability” is not a standard in Iowa, since this year’s “72 Hour Ruling”. He repeated the
point that that ruling conflicts with the U.S. Supreme Court in Casey, 1992. And that ruling asserted that
Iowa has a “compelling interest” in “potential life”.
Judge Romano asked how that can be logical, to rely on the ruling that Iowa has a compelling interest in
potential life, while denying that the ruling is unconcerned with viability?
[I missed part of Cannon’s answer. It was something about how Roe dealt with both viability and
potential life.]
Cannon said the 20 week ban failed strict scrutiny, but not because strict scrutiny prohibits us from
regulating baby killing. Strict scrutiny only prohibits doing it carelessly.
Cannon said an example of this law’s narrow tailoring is that it does not state a flat age beyond which
babies may not be legally murdered, as the 20 week bill did. It does not ban murder at the age by which
heartbeats are normally detectable, but requires that a heartbeat be actually detected.
Cannon said right before the Iowa law that defines death as when circulation stops, or if circulation is
artifically maintained, after brain activity stops, the law says this standard must apply to all other relevant
Iowa laws unless otherwise indicated.
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Judge Romano asked if this law is rushing mothers to murder their babies?
Cannon answered that it is not asking too much, to ask mothers to determine promptly if they are
pregnant, and then if they want to murder their very own babies, to do it quickly.
The baby killer lawyer took another turn.
She repeated her claim that there can be no limit to previability murders. “Courts can’t give women this
freedom, and then let states take it away....That’s why summary judgment is granted in case after case.”
She disagreed with Cannon; she said the law does NOT require abdominal ultrasounds. Neither does it
require that heartbeats be actually detected; only that a heartbeat be “detectable”.
Judge Romano corrected her, saying that Section 1 of the law does specify “abdominal”.
She answered as she did in her brief, that a doctor may ignore that if that is his “best medical
judgment”. [But why would he?!]
She repeated her brief’s claim that a lack of a heartbeat at 5 weeks could indicate a miscarriage, so
women need more time to know
Cannon, the prolife lawyer, took a turn. He insisted that the plain reading of the law is that an
abdominal ultrasound is required. And that if indeed a doctor uses the more sensitive transvaginal
ultrasound and actually detects a heartbeat, that does not make the murder illegal. Even after detecting a
heartbeat, he may then do the abdominal ultrasound, and if that does not detect a heartbeat, the murder may
proceed.
Cannon repeated the claim in his brief that the “72 hour ruling” does not mention viability; he assumes
from this “argument from silence” that viability is not a legal standard in Iowa.
The hearing ended. Judge Romano said Iowa law allows him 60 days to rule. He will try not to take that
long.

Questions for the Prolife Defense
(Emailed December 11 to Martin Cannon, Matthew Heffron, and Ken Munro)
Sirs:
I read the briefs in our heartbeat case (where I got your email address) and have gone over my notes on
last Friday's hearing. There is much to admire in your arguments. But may I ask a couple of questions?

1

. I see that you protested politely that the"72 hour ruling" had protected baby killing with "strict

scrutiny" as a "fundamental right" in disregard of U.S. Supreme Court precedent in Casey, which had
scaled back to "undue burden" from Roe's "strict scrutiny" (which in turn had been in disregard of all U.S.
precedent). I am curious why you did not follow that up with an explicit objection to Planned Barrenhood's
demand that you meet "strict scrutiny"?
I realize that the Hellerstedt case cited by PB has moved "undue burden" closer to "strict scrutiny", as
Justice Thomas explained in his dissent. Still, the majority opinion never uttered the words "fundamental
right", "strict scrutiny", or "narrow tailoring", and Thomas described Hellerstedt's updated "undue burden"
as still "less protective" than "strict scrutiny", so I would have thought that reason enough for a prolife
objection, even though the practical difference may not be dramatic, and even though the ad hoc nature of
the difference makes it unpredictable.
Here is how Justice Scalia agreed with you that Casey capsized Roe's "fundamental right"
categorization of baby killing:
“We have since rejected Roe' s holding that regulations of abortion must be narrowly tailored to
serve a compelling state interest, see Planned Parenthood v. Casey, 505 U.S., at 876,....-and thus, by
logical implication, Roe' s holding that the right to abort an unborn child is a ‘fundamental right.’ ”
Justice Scalia’s dissent in Lawrence v. Texas 539 U.S. 558, 595, 123 S. Ct. 2472, 2493 (U.S.,
2003).
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2.

When the judge asked for your "support" for your "rhetoric" that a baby with a heartbeat is a

"living child", I wish I had a record of your exact words, but it seemed something like a matter of intuition
concerning objectively undefinable things which legislatures ought to be free to decide. Your actual
verbiage seemed more compelling than that - I wish I could have written faster and gotten all of it.
But wouldn't a much stronger argument have been, not what strikes ordinary people as obvious, (which
is not ordinarily admissible in court), but that every court-recognized fact finder which has taken a position
on when protectable life begins has established that it begins at fertilization - "at every stage of gestation"?
(This includes all the juries in the earliest "rescue" cases before judges started censoring the "life"
element of the Necessity Defense from their knowledge, the thousands of expert witnesses in rescue cases
who said it begins at fertilization and were never refuted, the 38 states with unborn victims of violence
protection - 28 of which explicitly declare the babies humans/persons, Congress in 2004 (18 USC 1841(d)),
and a few individual judges; not one American legal authority has positively asserted that "life begins" any
later.)
If you have already thought of that defense, to offer "alternatively", what is the weakness in it that kept
you from making it?
This overwhelming consensus makes the fact that the Heartbeat Law protects living children not
"merely" true according to the latest science, or supported by intuition, or supported by the Bible (Heaven
forbid THAT should be taken as relevant), but LEGALLY COGNIZABLE fact and law - a fact which Roe
said would be dispositive, and would be even if Roe had not said so.
In a world which rejects the Bible as a reliable authority on facts, cultures have had conflicting views on
when people are "recognizably human, or in terms of when a 'person' came into being" to use Roe's
terminology. Christians, Jews, blacks, poor folks, old folks, crippled folks, children, babies, immigrants,
women, have all taken their turn at dehumanization.
Science can only tell us about the uninterrupted progression of physical development, although that can
include brain wave activity, an indication of consciousness, although that does not quite rise to the level of
establishing a "soul". However, when expert witnesses present their evidence in court, who aren't as
qualified as the Bible to assure us these humans have souls, but are more qualified than anyone else, their
testimony is court-recognized, and held by judges to be greater in fact-finding authority than their own.
Expert witnesses have already testified by the thousands in abortion prevention trials and have never been
refuted. Why not cite them?
You claimed intuition for your support, in your oral arguments, and Family Leader appears to appeal to
the collective intuition of millions of everyday Americans, through petitions to the court saying "that's a
baby". Yet I strain to see how that formalizes the claim into an objective finding of fact admissible in court.
But juries already do precisely that: formalize that claim into an established fact admissible in court - and
many juries in abortion prevention cases have already done that. Why not cite them too?
If judges are still "in no position to speculate" (Roe's excuse) about when protectable "life begins" even
after he is told by all court-recognized fact finding authorities that have taken a position, in every courtrecognized category of fact-finding authorities, it is impossible for any judge to know anything.
Should you present this uncontested evidence that protectable human life begins at fertilization, which
covers babies with heartbeats, then you don't have to deal with "strict scrutiny" or an "undue burden",
because as Roe said would "of course" be obvious even if Roe had not said it, once we know those are
humans/persons in there, the 14th Amendment obligation of states shifts to PROTECTING ALL those
babies by outlawing ALL baby killing again.

